IMPORTANT NOTICE

16 December 2009

Dear Doctor,

The purpose of this letter is to inform you that on 30 November 2009 DMC received formal written advice
from one of Australi@ leading Senior Counsel Barristers in the area of the Health Insurance A¢ctMr973
Francois Kunc SC, who was retained by the DMC to provide detailed advice concerning the legality of the
cooperativeand its business model in view of the Health Insurance Act 1973 (HIA) and in light of the
cooperative practice of pathology collectiogservices currently provided by the DMC and for the proposed
provision of pathology collection services with Aboriginal Medical Serviedd) under the Health &
Aboriginal Pathology Program (HAPP).

The DMC sought this formal legal advice from Mr Kursatisfy several doctors who had received
mischievous comments or allegations about DMC from competitive representatives of the pathology
industry.

The Board of DMC commends this high level legal advice to members. It reZffirms the proper
status of the codperative and we believe it should provide certainty for our members and
prospective members.

I will refer in this information letter to the formal written advice received from Mr. Francois Kunc SC as the
fiIKkunc Adviceo which was sought in order to provid®mfort and certainty to the existing Members of the
DMC as well as to doctors who have been waiting to commence their Membership.

The Kunc Advice has taken into consideration the Heath Insurance Act 1973 (the HIA) as well as the recent
figuideo to the HIAfrom the Department of Health and Ageing tittB€hanges to Laws relating to
Pathology and Diagnostic Imagingd which came into effect in March 2008.

CHANGES TO LAWS RELATING
TO PATHOLOGY AND
DIAGNOSTIC IMAGING

Lo

Changes to pathology and diagnostic imaging
laws came into effect on 1 March 2008.

Because the changes carry penalties of up to five years
imprisonment for anyone breaking these laws, this brochure
brefly ssts out how the changes apply and who they apply to.
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Please note, as is clearly stated on Page 2 ofijuides that the dguidet is not intended to be a substitute

for legal advice. You should check with your lawyer if you have any doubts concerning the legality of any
proposed commercial arrangement. The DMC can confirm that it has sought advice from two very senior
Barristers and two senior Solicitors all of avh have significant knowledge and application of the Health
Insurance Act 1973.

The DMC is built on a solid foundation based on law, ethical behaviour and patient service. The solidarity of
the DMC Membership is a testament to the individual integrity atheof the doctors that have joined and
supported the ethos of regaining control and ownership of diagnostic services and providing vital and
affordable services to their patients. Throughout the course of 2009 the DMC has maintained an open and
transparert dialogue and relationship with Medicare Australia conducting meetings and exchanging ongoing
updated information regarding the operation and services provided to members of the DMC as well as the
actions and behaviour of its antagonistic competitors.

Sothat there is absolutely no misunderstanding by any prospective medical practitioner wishing to become a
Member, the DMC wishes to make it clear and to confirm that the activities and the business model of the
DMC complies in all respects with the Heatthurance Act 1973 and patrticularly in relation to the provision

of pathology related collection services which are carried out on behalf of its Members.

IMPORTANT POINTS TO APPRECIATE

1. Membership of the DMC does NOT amount to a prohibited relationship
between a ARequestero and a #AProvidero
Insurance Act 1973.

WHAT IS PROHIBITED?

In basic terms, the laws apply to:

* requesters: -
a provider or a
the requester or a
person connected

person connected ks fe .
o the requester asks for or accepts a to a provider
benefit from

* providers:
a requester or a
the provider or a
person connected

person connected p id
1o the provider offers or provides to a requester
a benefit to

Benefits can include cash, property, goods and services. A benefit
passing, or potentially passing, between a requester/connected person
and a provider/ connected person, may be prohibited under a civil penalty
provision (see page 15 for a discussion of the criminal offence provisions)
if the benefit is either:

* reasonably likely to induce a requester (any requester, not just the
particular individual involved) to request pathology or diagnostic
imaging services from a provider; or

* related to the business of rendering pathology services or
diagnostic imaging services.

However, there are some exceptions (called “permitted benefits”), and
these are discussed below.
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The DMC is an Approved Pathology Authority (APA) and its relationship
NESS PRACTI C

with its Members amountstoai NORMA L
| NFLUENCE RteReQattiwiB8eb 8fdhe DMC in relation

DOESNOT

BUSI

to pathology testing and related matters falls squarely within the

definitonofafn PERMI TTED BENEFI To

THE LAWS DO NOT INTERFERE WITH NORMAL BUSINESS
PRACTICES THAT DO NOT INFLUENCE REQUESTS

The Minister for Health and Ageing has approved a list of normal business
practices that are unlikely to influence pathology or diagnostic imaging

requests. An item that is listed in one of the boxes below is a “permitted
benefit” and does not breach the laws provided that:

* the listed “benefit” is not related to the number, kind or value of
pathology or diagnostic imaging requests made by a requester to
a particular provider; and

* taken with benefits of the same kind, it does not exceed the
number that would usually be needed by the beneficiary (who is,
or is connected to, a requester).

under

3. The DMC confirms that it complies with all of the following T

Pathology

Under the laws:

* g pathology provider or connected person can offer or provide the
following benefits to a beneficiary (who is, or is connected to, a
requester); and

* 3 beneficiary can ask for, or accept, the following benefits from a
pathology provider or connected person:

aids for requesting pathology or viewing results, if they can
only be used for purposes connected with pathology e.g.
requesting software

an arrangement under which the provider stations pathology
staff (an approved pathology practitioner or his or her
delegate} or equipment at the beneficiary’'s premises for the
s0le purpose of providing preliminary analysis or advice in
relation to specimens collected during procedures performed
at the premises by fine needle aspiration, bone marrow
aspiration, trephine or frozen section examination

an arrangement under which the provider stations pathology
staff at the beneficiary’s premises, where those premises

are a hospital, to collect pathology specimens from hospital
inpatients

an arrangement under which the provider stations pathology
equipment at the beneficiary’s premises, where those
premises are a hospital, for use in the rendering of services
relating to pathology to hospital inpatients

educational material about pathology (including for patients)

appropriate educational sessions on pathology for the
beneficiary, not including travel or accommodation costs,
attendance at an entertainment or sporting event, or
excessive hospitality

reasonable, infrequent gifts or hospitality linked to a
significant occasion (and not to pathology requests) and not
capable of conversion to cash e.g. flowers given because of
the death of a family member of the requester, a bottle of
wine at Christmas

pathology request forms, telephone results pads, stock
request pads and promotional items with no resale value for
the beneficiary and which are clearly identified as coming
from the relevant pathology provider
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4.

a refrigerator used only for (and necessary for storage of)
pathology specimens, specimen transport containers and

specimen pick up receptacles, in each case which are labelled
as the property of the provider

the following items used for the collection of pathology

specimens for testing by an accredited pathology laboratory:

Meedle barrel holders

Syringes (5 ml or larger)
Individual alcohol wipes
Small test tube rack
Cervix spatulas

Direct to vial kits

Formalin or other fixative

Punch biopsy instruments

Urine containers

Paediatric urine collection
kits

Blood culture bottles

Timed urine collection
containers

Faecal fat collection
containers

Disposable vaginal
speculums

Vacutainer or eguivalent
tubes for collection

21 or 23 gauge needles
Spreaders for blood files
Spray fixative

Cyto brush

Slides and slide carriers or
holders

Appropriate containers &
media for specimens
Microbiclogical or virclogy
swabs & transport media
Faeces containers
Chlamydia specific
collection & transport
receptacles

Petri dishes

Specimen biohazard bags &
rubber bands

Glucose drinks for a glucose
tolerance test

Tuberculosis specific
collection receptacles

Appropriate containers and media for urine, sputum & other body
fluid cytology and cytology samples collected directly from tissues
by cytology of fine needle aspiration

Centrifuges if they are labelled as the property of the provider and
necessary to ensure that specimens are not damaged

The

DMC

conf i

rms

t hat

P withothet @DMCO6is notMe mb

contrary to the provisions of the HIA 1973 as a permitted commercial

arrangement.

SOME COMMERCIAL ARRANGEMENTS ARE PERMITTED UNDER
STRICT RULES
The laws permit a limited range of benefits to be exchanged between

requesters/connected persons and providers/ connected persons, but
only if the benefit:

is not related to the number, kind or value of requests for
pathology or diagnostic imaging services made by the requester,;

and

does not consist of the provision of staff or equipment at the
premises of the beneficiary — whether full time, part time, or
an a visiting basis - for the purpose of providing pathology or

diagnostic imaging services; and

is listed below; and

satisfies all of the relevant requirements set out below.

The following list of “permitted benefits” sets out examples of
arrangements that take place between requesters and providers.
However, these arrangements may also take place between persons
“connected to” requesters and providers and as outlined later in this
guide, requesters and providers can be held liable as a result of the
actions of such persons.

@ LEASES TO PROVIDERS

Example:

A provider may pay rent to a requester (or someone other than the
requester) if:

the rent is not substantially different from the market value of the

rent for the premises; and

the rent is not related to the number, kind or value of requests for
pathology or diagnostic imaging services made by the relevant

requester; and

if the provider is a pathology provider, the provider either
establishes an approved collection centre or an accredited
pathology laboratory in the premises within 60 days of entering
the arrangement, or renders professional services in the
premises, and does not use or occupy the premises for any

other purpose.
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These rules apply to any payment for the use or occupation of premises,
including rent or a licence fee. However, these rules do not apply in

the situation where the requester and provider are sharing the lease of
premises — see the arrangement described at (3 in this regard.

“Market value” does not have a special meaning under these laws,

but instead has its ordinary common law meaning. The Market Value
Regulations relate to all property, goods or services. In a leasing context,
this means the rent that a willing tenant would (at the relevant time)

have had to have paid a willing, but not anxious, landlord to secure the
lease over the premises. The market value of property, goods or services
correspondingly means the price that a willing buyer would (at the
relevant time) have had to have paid a willing, but not anxious, seller to
acquire the property, goods or services. In determining market value, it
may be that some value could be attributed to the convenience of the
location. In essence, market value assumes an arms-length transaction
with each party acting knowledgably, prudently and without compulsion.

“MNot substantially different” from the market value means not more than
20% wariance from the market value. Remember, however, that as well
as being within 20% of the market value, the benefit must not be related
to the number, kind or value of pathology or diagnostic imaging requests
made by the relevant requester.

5. The DMC confirms that Shareholdings in and Dividends paid by the DMC
are in compliance with the HIA 1973

@ DISTRIBUTION OF SHAREHOLDINGS AND DIVIDENDS

Example:

The profits or shares of a business that renders pathology or diagnostic
imaging services may be distributed to a requester if:

« the amount of the benefit is in proportion to the requester’s
interest in the business; and

« the amount of the benefit is not related to the number, kind or
value of requests for pathology or diagnostic imaging services
made by the relevant requester.

These rules apply to various dealings in shares including payment of
dividends, rights issues and share buy-backs. For example, a requester
who owns shares in a listed company which operates a pathology or
diagnostic imaging business may receive dividends proportionate to his
or her shareholding from time to time.

Caution

Requesters and persons connected to requesters
should exercise caution {and, where uncertain,
ocbtain independent legal advice) about any proposed
arrangement involving a distribution of profits or
shares where:

+ they are offered the purchase of shares at a price which is
substantially different to market value, or are offered dividends
that are not proportional to their investment; or

+ jtisimplied, proposed or expected that requesters who are,
or are connected to, investors will switch their pathology or
diagnostic imaging requests to a provider associated with the
arrangement — for example where:

- the business model for the arrangement will not be
sustainable, or does not make commercial sense, if such
switching does not occur;

- requesters are unlikely to choose the relevant provider on
the basis of their patients’ clinical needs and best interests; or

- the returns are linked to the number, kind or value of requests.
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6.

7.

Features such as these may indicate that the benefit is not proportional
to financial interest, may be substantially different from market value of
the purchase price of the shares, and/or is related to the number, kind or
value of requests for pathology or diagnostic imaging services made by
the requester.

It is also worth remembering that any scheme or arrangement that
substantially lessens competition (for example where only (or mainly)
requesters and connected persons are able to become/remain
participants) may be in breach of Pt IVA of the Trade Practices Act 1975,
If there is any evidence of a scheme or arrangement that substantially
lessened competition the scheme or arrangement could be referred to
the Australian Competition and Consumer Commission regarding any
potential breach of that Act.

Rermember, if you have any doubts about the legality of a proposed
commercial arrangement, please check with a lawyer.

The DMC confirms that any payment for Shared Property, Goods or
Services is in accordance with the current law

® PAYMENT FOR SHARED PROPERTY, GOODS OR SERVICES

Example:

A provider may make a payment for property, goods or services which
are shared with a requester if:

s the payment is proportionate to the provider’s share of the cost
of the property, goods or services; and

« the payment is not related to the number, kind or value of
requests for pathology or diagnostic imaging services made by
the relevant requester; and

+ fthe provider is a pathology provider and the payment relates
to shared use or occupation of premises, the provider either
establishes an approved collection centre or an accredited
pathology laboratory in the premises within 60 days of entering
the arrangement, or renders professional services in the
premises, and does not use or occupy the premises for any other
purpose.

An example of such an arrangement is where a provider and a requester
agree to split the cost of outgoings (e.g. power, telephone) for particular
premises. If, say, the provider uses 10% of the electricity and pays for 10%
of the electricity, the arrangement is permitted. If the provider uses 10% of
the electricity and pays for 100%, the arrangement is prohibited.

One of the AFrequermmtnlsyo ANk oed g@Qu Pt of
which appears to confuse prospective doctors regarding one of its
member related services is
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